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Curvent Vopics. 

HE difficulty experienced in obtaining a 
jury satisfactory to both sides in the 

trial of Roland B. Molineux, for murder, has 
called public attention again to the question 
Is the whole system 
wrong? Is trial by jury a failure? 
te spend weeks, possibly a month, in obtain- 
ing a jury, and perhaps not more than half 
that time in the actual trial of the case? 
What remedy is there for the condition or 
system which makes this possible? These 
are some of the questions which naturally 
arise in the consideration of the subject. It 
will be generally conceded, we think, that the 
fault lies rather in the system than with its 
administration. It is also true that the in- 
herent evils of the system are accentuated in 
the city of New York where, for special 
reasons, business men are more than ever 
loath to serve on juries for a beggarly con- 
sideration when their time is worth perhaps 
five or ten times as much as the State pays 
them. Men who are thus placed will natu- 


ci jury exemptions. 
Is it wise 


rally avail themselves of every possible ex- 
pedient permitted by law or winked at by 
those who administer it to avoid making such 
sacrifices. Without reference to the pecuni- 
ary question, which with most men is con- 
trolling, it cannot be denied that the lot of 
the juror in capital cases is far from being an 
enviable one. Those accepted at early stages 
of the process of jury-getting must necessar- 
Vor. 60'— No.*23. 





ily sit through all the tedious and wearisome 
proceedings requisite to get the twelve 
good and true’? men. That alone is suffi- 
cient to tax the endurance of the average 
citizen, but when, after three or four weeks 
of this sort of thing, the box is at last filled 
begins the really harassing part of it. The 
devoted jurors must listen to impassioned 
arguments, denunciation and _ invective, 
charge and counter-charge, examination and 
cross-examination of witnesses, expert testi- 
mony, hypothetical questions, summing up, 
and charge of the court, until their brains 
reel, their powers of discrimination are para- 
lyzed, and their vital energies exhausted, so 
that in too many cases they retire for delib- 
eration in a state of hopeless collapse, mental 
and physical. That we have not overdrawn 
the picture will, we think, be generally con- 
ceded. When is added the fact that in most 
capital cases, for reasons well known, the 
men finally selected to sit in the box are un- 
accustomed to indoor confinement, and too 
often are incapable by lack of training or 
capacity of making fine distinctions or ad- 
dressing themselves to close reasoning, the 
evils of the system will appear in a much 
stronger light. Without pretending to sug- 
gest any adequate remedy for the evils com- 
plained of, we think there is no doubt that in 
the matter of exemptions there is much room 
for improvement. A correspondent of the 
New York Evening Post, the other day, very 
pertinently asked why the law should, as it 
does, exempt ministers, teachers and college 
professors from jurv duty. The correspond- 
ent expressed the opinion that the teacher 
and the preacher — particularly the latter — 
have the most elastic duties of all the pro- 
fessional classes, with little difficulty in ar- 
ranging for temporary absences, and are in 
fact the verv class that could do jurv duty 
with the least personal inconvenience. The 
correspondent then goes on in this very 
lively and entertaining fashion: 


To drag college professors away from their little 
senates now and then and set them among grown- 
up men would do them a world of good. It would 
humanize them, freshen up their fund of anecdote. 
and fit them for worldly intercourse with men of 
their own age. Time? Bless your soul, they have 
time enough to do all the jury duty there is and 
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let everybody else go scot free. Time is nothing 
to them. They can throw away a year on an 
umlaut and never miss it. They say they are busy. 
Any class of men will say that. And they some- 
times have nervous prostration and attribute it to 
overwork. But it isn’t overwork. It is ennui — 
nothing but erinui nine times out of ten. Set them 
at jury duty. Brighten them up with a little court- 
room drama. Let them see how men talk and act. 
Give them a whiff of the world, even if it is a bad 
world. It will work wonders. And the same thing 
holds for the ministers. Why are they exempt? 
Are they too good, too sensitive, too busy, or 
what? Is it that their flock can’t spare them for 
five days or a week? It’s a queer flock if it can’t. 
It will be glad to have them go — glad to see them 
jolted out of the rut as other men have to be some- 
times. It is either a most unreasonable or a most 
uncomplimentary exemption. What are we? 
Wards of the nation, licensed mollicoddles, or 
what? We may as well know the truth. Are we 
let off on the same principle that exempts women 
from military duty, excludes minors from saloons, 
invalidates the wills of lunatics and denies paupers 
the right to vote? Or is our exclusion based on 
the view that we are a very special, delicate and 
exquisite class that society is afraid to rub the 
bloom off? I have thought long and heavily about 
this, and I should be very grateful for an explan- 
ation. In what capacity do we constitute a class 
apart? As saints or noodles? Is the law unwilling 
to waste us on jury duty or afraid to risk jury duty 
on us? 


This correspondent, who is evidently 
either a teacher or a preacher — probably 
the latter — makes a suggestion well worth 
considering. We entirely agree with him 
that clergymen ought to make good jury- 
timber. They are accustomed to mental 
discipline, capable of making fine distinc- 
tions, thoroughly well informed, and now-a- 
days, at least, of broad and broadening views. 
The same is true to an even greater extent 
of college professors and teachers. In look- 
ing about for some means of averting the 
threatened break-down of the jury system in 
the large centers of population, it may well 
be asked whether the field of exemptions 
from jury duty is not altogether too large, 
including as it does in this State, not only 
lawyers, clergymen, physicians, professors 
and teachers, but persons engaged in certain 
kinds of manufacturing, canal officials, those 
employed on steam vessels, emploves of rail- 
road and telegraph companies, members of 
militia and fire departments, etc. With 





some of these long-exempted classes in the 
jury-box, there might be a repetition of the 
following: 

“ It is easy to see that that man has never 
served on a jury before,” remarked an old 
lawyer to a friend in court. “ Why?” his 
unprofessional friend inquired. ‘“ Because,” 
was the reply, “ he pays such close attention 
to the evidence.” 


Death continues to make inroads in the 
ranks of the judiciary of this State. The 
latest to succumb is Justice John R. Putnam, 
of Saratoga, of the Appellate Division of the 
New York Supreme Cougt, Fourth Depart- 
ment, who died recently on shipboard, just 
outside of Hong Kong, China, from exhaus- 
tion following prolonged seasickness. The 
deceased, who was traveling with his wife for 
the benefit of his health, had intended to 
spend Thanksgiving day with his son, John 
R. Putnam, Jr., who is employed in the 
Chinese customs service at Hang ‘Chow, and 
aiso later to visit another son, Lieut. Israel 
Putnam, who is now on duty in the Philip- 
pine Islands. Judge Putnam was in 1m- 
paired health when he left this country, suf- 
fering from the effects of a severe attack of 
the grip, and it was hoped by himself and 
family that the voyage to the Orient would 
prove beneficial. Justice Putnam was at the 
time of his death serving his second term on 
the Supreme Court bench, having been re- 
elected thereto in 1887; his term would have 
expired on December 31, 1900. In 1891 he 
was appointed by Governor Hill to the Gen- 
eral Term of the Third Department. He 
continued in that position until the adoption 
of the new Constitution in 1894, when he was 
designated by Governor Morton as one of 
the justices of the Appellate Division of the 
Third Department. He leaves, besides his 
widow, three sons, R. M. S. Putnam, of New 
York city; John R. Putnam, Jr., and Lieut. 
Israel Putnam, now stationed at Bajolod, 
P. I. The deceased was one of the ablest 
judges on the Supreme Bench, and in his 
long and eminently useful career did much 
to elevate the judicial office. His ability was 
beyond question, his industry proverbial, 
and off the bench as well as upon it he was 
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ever the personification of courtesy. The 
news of his untimely death will be received 
with sincere regret. The remains have been 
embalmed, and will be brought to this coun- 
try for interment. Judge Putnam is the fifth 
member of the Appellate Division who has 
died since the organization of that branch of 
the Supreme Court at the beginning of 1896, 
the Second Department having lost Calvin 
E. Pratt and the Fourth Department Manly 
C. Green, Hamilton Ward and David L. 
Follett. The First Department is the only 
one which has not been invaded by death. 


The expected decision of the United States 
Supreme Court in the so-called Addystone 
Pipe case was handed down on the 4th inst., 
and, as seems to have been generally antici- 
pated, it is adverse to the combination. The 
case involved the question of the constitu- 
tionality of the combination of the pipe 
manufacturers, which, it was charged, was 
made in restraint of trade, and dates back 
to 1894, when the Addystone Pipe and 
Steel Co., of Cincinnati, together with vari- 
ous other manufacturers of cast-iron pipe, 
formed a combination whereby certain terri- 
tory was allotted to certain members, while 
contracts in outside territory were awarded 
to those members of the combination who 
agreed to pay the largest bonus, to be di- 
vided among the other members. In 1886 
the United States district attorney for the 
Eastern District of Tennessee brought suit 
against the Addystone and other concerns 
to prevent them from carrying out the agree- 
ment, on the ground that it was a combina- 
tion in restraint of trade and a violation of 
the Federal Anti-Trust law. The Circuit 
Court dismissed the bill on the merits, but 
the Circuit Court of Appeals, in February, 
1898, reversed the Circuit Court’s judgment 
and ordered an injunction against the de- 
fendants. The case was then appealed to 
the United States Supreme Court, which has 
just rendered its verdict. The defendants 
asserted that they were not the only persons 
or corporations engaged in manufacturing 
pipe in the territory referred to, and that no 
competing companies were driven out of 


business. In his review of the case, Mr. 





Justice Peckham, who wrote the opinion, 
said there were two principal questions be- 
fore the court, first, whether the constitu- 
tional clause for the regulation of interstate 
commerce applied to individuals and corpor- 
ations, and secondly, whether, if the clause 
be found to so apply, the combination is a 
regulation of interstate commerce. The 
court held that the constitutional clause did 
apply to individuals and corporations, and 
that the agreement does, by its provisions, 
restrict and restrain commerce between the 
States. Hence, the agreement was decided 
to be void as applying to interstate business, 
and the injunction was sustained. The early 
belief that the decision would affect all trust 
companies seems to have been abandoned, 
and it is admitted that the questions involved 
had no bearing upon industrial combinations 
formed by actual consolidation, the agree- 
ment being regarded as analogous to the 
Joint Traffic Association agreement, which 
was declared illegal. The New York Even- 
ing Post, in referring to the decision and its 
effect, says: 

This secret combination of cest-iron pipe manu- 
facturers was not a Trust at all, in the sense in 
which the word is nowadays ecraployed. It was, 
however, as palpably a league in restraint of trade 
as any combination ever organized. Its plan com- 
prised, without formal amalgamation of the rival 
companies, all the obnoxious features of the earlier 
trusts of a dozen years ago, and not one of the 
beneficent features of the properly managed trusts 
of to-day. The combination was formed avowedly 
and solely to advance prices, and to do so, not 
openly, but by a trick involving a secret under- 
standing and pretended bids. carefully kept at a 
higher figure than the bid which had been fixed 
for the company which was to be allowed the con- 
tract. The plan of the association went so far as 
to put up advertised contracts at auction secretly, 
among its members. Any company wishing to 
take the contract at a price below the association’s 
secret schedule was obliged to pay a “ bonus” for 
the privilege, the bonus freeing the successful bid- 
der from any except pretended competition. It 
would be rather difficult to imagine a case more 
clearly opposed alike to the letter and spirit of the 
Anti-Trust Act of 1890. But it remains to say that 
the stamping out of such noxious practices as these 
bears very slightly on the industrial combinations 
now in operation. The so-called trusts of 1808 and 
1899 are based on ownership, not on secret com- 
bination. They have not, with possibly one excep- 
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tion, put up prices arbitrarily in defiance of the 
market. Where they are wisely managed their 
goal is economy in operation, not extortion from 
consumers, 


Mr. Frank’D. Pavey, in a trenchant article 
in the November issue of the North Ameri- 
can Review, shows that the so-called “ open 
door ” policy to the world’s commerce in the 
Philippines is a myth. It will be remem- 
bered that in the course of the negotiation 
of the treaty of peace between Spain and the 
United States, the American commission- 
ers, in reply to a memorandum presented by 
the Spanish commissioners, expressly de- 
clared it to be the policy of the United States 
to maintain in the Philippines an open door 
to the world’s commerce, in pursuance of 
which the American commissioners were 
prepared to insert in the treaty a stipulation 
to the effect that for a term of years, subse- 
quently fixed at ten, Spanish ships and mer- 
chandise should be admitted into the ports 


of the Philippine islands on the same terms | 


as American ships and merchandise. Such 
a stipulation was, in fact,.contained in the 
treaty of peace as finally executed and rati- 
fied, the sovereignty of Spain over the islands 
thus passing to the United States, subject 
to the limitation referred to, which, as Mr. 
Pavey shows, was a “ burden upon the fee.” 
In other words, the transaction was analo- 
gous to a transfer of lands subject to a free 
right of entry for a period of ten years. 
Answering the question whether the gov- 
ernment of the United States can confer 
equal rights and privileges upon the ships 
and merchandise of other nations, in case 
it should at any time be deemed advisable 
to have an open door to the world’s com- 
merce, Mr. Pavey shows that the exchange 
of territorv became complete upon the rati- 
fication of the treaty with Spain, and that 
the new territory became subject to the Con- 
stitution, bound by its restrictions and en- 
titled to its privileges, no further action of 
Congress being necessary. Instead of the 
Constitution depending upon Congress for 
authority in any part of the United States. 
Congress must look to the Constitution for 
authority to legislate for the Philippines. 
The writer quotes the Constitution, which 





provides that Congress shall have power 
“to lay and collect taxes, duties, imposts 
and excises, to pay the debts and provide 
for the common defense and general welfare 
of the United States; but all duties, imposts 
and excises shall be uniform throughout the 
United States.” The treaty with Spain, he 
shows, contains no provision which exempts 
the commerce of the Philippines from the 
operation of the Constitution and the laws 
of the United States, except in favor of 
Spain; the general enactments of Congress 
are in force throughout the territorial limits 
of the United States. Mr. Pavey cites the 
case of the treaty with Mexico whereby the 
United States became possessed of what is 
now California. It will be remembered that 
a serious dispute occurred between import- 
ers in California and the naval officials of the 
United States with reference to the collec- 
tion of duties on foreign productions im- 
ported into California. The Supreme Court, 


|in Cross et al. v. Harriman, 16 How. 164, 


“ By the ratification of the 
treaty (with Mexico), California became a 
part of the United States. And as there is 
nothing differently stipulated in the treaty 
with respect to commerce, it became instantly 
bound and privileged by the laws which 


Congress had passed to raise a revenue from 


held as follows: 


. duties on imports and tonnage. * * * The 





right claimed to land foreign goods within 
the United States at any place out of a col- 
lection district, if allowed, would be a vio- 
lation of that provision in the Constitution 
which enjoins that all duties, imposts and 
excises shall be uniform throughout the 
United States. Indeed, it must be very clear 
that no such right exists, and that there was 
nothing in the condition of California to ex- 
empt importers of foreign goods into it from 
the payment of the same duties which were 
chargeable in other ports of the United 
States.” 

The writer further points out that under 
normal conditions the Philippines would 
not be subject to the burdens, and en- 
titled to the benefits of the Constitution and 


laws of the United State. But normal con- 


ditions do not yet exist there, and hence the 
enforcement of the military tariff of July 12, 
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1898, properly may be considered an act of 
military authority. When peace shall have 
been restored in the islands, Mr. Pavey con- 
cludes, the “ open door ” to the world’s com- 
merce can be “ opened” only in one of two 
ways, viz.: First, by an amendment to the 
Constitution exempting the islands from the 
provision that “all duties, imposts and ex- 
cises shall be uniform throughout the United 
States,” or second, by an act of Congress 
making every other port of the United States 
an “open door to the world’s commerce;” 
neither of which plans seems to be feasible. 
If there be no flaw in Mr. Pavey’s reason- 
ing, and we confess our inability to discover 
any, it follows that Spain has obtained very 
valuable privileges in the new possessions of 
* Uncle Sam,” but that other nations are not 
likely to participate in them. 





es 


Rotes of Cases. 





Municipal Corporation — Sewers — Negligence 
— Liability for Overflow.—In Judd y. City of 
Hartford, decided by the Supreme Court of Errors 
oi Connecticut in October, 1899, it was held that 
a municipality is liable tor damages sustained by 
the flooding of a basement during a severe but not 
extraordinary rainfall, caused by an obstruction 
left in a sewer by the city’s workmen, which was 
placed there for a temporary purpose while they 
were altering the sewer, and which they negli- 
gentiy omitted to remove when the alterations 
were completed. The court said: 

The city was held liable to the plaintiffs, not be 
cause it planned and constructed an inadequate 
sewer, but because, after planning and construct- 
ing an adequate sewer, it left obstructions in it, 
placed there for temporary purposes, which its 
agents carelessly omitted to remove after those 
purposes had been accomplished. For negligence 
in such matters a municipal corporation cannot 
escape responsibility on account of its public char- 
acter. It is a person in law, capable of inflicting 
injuries, and liable to suit by him who suffers 
them, unless they flow from, or are incident to, 
the performance of a governmental duty. Munic: 
pal duties are governmental when they are im- 
posed by the State for the benefit of the general 
public. They may sometimes have that character, 
also, when imposed in pursuance of a general pol- 
icy, manifested by legislation affecting similar 
corporations, for the particular advantage of the 
inhabitants of the municipality, and only through 
this and indirectly for the benefit of the people at 
large. (Jewett v. City of New Haven, 38 Conn. 





308.) Whether an instance of this nature is fur- 
nished by the provisions of the defendant’s charter 
respecting the construction and maintenance of 
sewers, it is unnecessary to inquire. The injury to 
the plaintiffs was due to no fault of plan or con- 
struction, and to no omission to make proper re- 
pairs. It was of the same nature as one that might 
be suffered by the occupant of a new house who 
strikes his foot, in a dark passage, against an ax, 
or stumbles over a heap of shavings, which the 
builder's workmen have carelessly left upon the 
floor. The failure to sweep out the shavings or 
pick up the tools is something distinct from the 
work of building the house. It could only occur 
after the building was finished. So, even if the 
charter duty of the defendant as to the construc- 
tion or alteration of the sewer with which the 
plaintiffs’ store was connected was governmental, 
its duty, after that had been performed, to clean 
up and remove any temporary appliances which, if 
left where they were, would render the sewer un- 
serviceable or inadequate, was a new and minis- 
terial one. It was a simple and definite duty, aris- 
ing under fixed conditions, and implied by law. 
(State v. Staub, 61 Conn. 553, 568, 23 Atl. 924.) 
No one else could perform it. The sewer was part 
of the defendant’s property, and under its exclusive 
control. Its functions in regard to its construc- 
tion or reconstruction had been discharged; the 
occasion for an exercise of those as to its repair 
had not arrived; and, if its agents had before been 
acting as agents of the law, they now acted, or 
neglected to act, as its proper servants, subject to 
the full application of the rule of respondeat 
superior. (Norwalk Gaslight Co. v. Borough of 
Norwalk, 63 Conn. 495, 530, 28 Atl. 32.) “ Mu- 
nicipal immunity does not reach beyond govern- 
mental duty.” (Weed v. Borough of Greenwich, 
45 Conn, 170, 183.) Had the city authorities ex- 
pressly directly the workmen employed upon the 
sewer not to remove the “center” or the sand 
bags, when to allow them to remain was to turn 
this piece of city property into a nuisance to those 
who had paid for the right to share in its use, and 
were dependent upon its efficiency for the enjoy- 
ment of the houses and stores which it was built 
to serve, an action could certainly have been main- 
tained for any resulting injury. (Mootry v. Town 
of Danbury, 45 Conn. 550, 556; Hoyt v. City of 
Danbury, 69 Conn. 341, 351, 37 Atl. 1051; Morgan 
v. City of Danbury, 67 Conn. 484, 496, 35 Atl. 499.) 
It lies equally in the absence of such directions. 
The cause of action is the failure to remove the 
obstructions. Whether this was an intentional or 


an unintentional omission of duty is immaterial. 
Nor is it of any consequence that the city, in alter- 
ing its sewerage system, was relying upon funds 
derived from bonds issued under an amendment to 
its charter (Sp. Acts 1893, p. 429), which provided 
that the sums thus borrowed should be used for 
such alterations, or for purchase of real estate for 
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parks, “and for no other purposes whatsoever.” 
It cannot avoid a judgment for a common-law 
liability by pleading that it has no money on hand 
out of which it can be paid. That the storm which 
was the immediate occasion of the flooding of the 
plaintiffs’ cellar was a severe one can constitute no 
defense. It was severe, but not extraordinary. 
(Diamond Match Co. v. Town of New Haven, 55 
Conn. 510, 526, 13 Atl. 409.) 





Negligence — Defective Premises—Injury to 
Firemen — Constitutional Law. —In Hamilton v. 
Minneapolis Desk Mfg. Co., decided by the Su- 
preme Court of Minnesota in November, 1899, the 
following is the official syllabus: 

“At common law the owner or occupant of a 
building owed no duty to keep it in a reasonably 
safe condition for members of a public fire depart- 
ment who might, in the exercise of their duties, 
have occasion to enter the building. 

“The Constitution provides that ‘no law shall 
embrace more than one subject, which shall be ex- 
pressed in its title.’ The title of General Laws 
1893, chapter 7, is An act for the protection of 
employes.” Held that, though the provisions of 
the act are broad enough to include firemen of a 
public department, yet, under the title of the act, 
it must be deemed one exclusively for the protec- 
tion of employes. 

“In an action for neglect of duty, it is not 
enough for the plaintiff to show that the defendant 
neglected a duty imposed upon him by statute for 
the benefit of somebody else, and that such person 
would not have been injured if the duty had been 
performed, but he must also show that the duty 
was imposed for his benefit or was one which the 
defendant owed him for his protection.” 

The court said: The plaintiff was a fireman in 
the employ of the fire department of the city of 
Minneapolis, and sustained an injury by reason 
of his falling through an unguarded elevator shaft 
in a factory in the possession and control of the 
defendant, not owned by it, but wherein it carried 
on the business of manufacturing desks, and to this 
end operated the elevator in question. The plain- 
tiff entered the building in the discharge of his 
duty, as a member of said fire department, in re- 
sponse to a call to extinguish a fire originating in 
said building, and it was while in the discharge of 
such duty that he was so injured, through the 
negligence of the defendant in failing and omitting 
to fence and place guards around or inclose said 
elevator. The facts were alleged in the complaint, 
and defendant demurred, on the ground that suffi- 
cient facts were not stated to constitute a cause of 
action, and, this demurrer being overruled, the de- 
fendant appeals. By the rules of the common law, 
a fireman going upon the premises of another, 
under the circumstances appearing in this record, 
could not recover damages for such an injury. 
However hard such a rule may seem, it appears to 





be settled that the owner or occupant of a building 
owed no duty to keep it in a reasonably safe con- 
dition for members of a public fire department 
who might, in the exercise of their duties, have 
occasion to enter the building. Hence, if plaintiff 
has any right of action, it must be by virtue of 
General Laws 1893, chapter 7. The body of the 
act may be broad enough to bring him within its 
provisions. It is undoubtedly the law that, in the 
absence of provisions requiring the subject of the 
act to be expressed in its title, the provisions of a 
statute may carry the act beyond its preamble or 
title. But, as our Constitution requires the subject 
of the act to be expressed in the title, all pro- 
visions oi the act not germane to the title (like the 
act under consideration, viz., “ An act for the pro- 
tection of employes’) are invalid, and are just the 
same as if they had never been incorporated in the 
act. Thus limited, the act becomes one exclusively 
for the protection of employes, and firemen would 
not come within its provisions. In an action for 
neglect of duty, it is not enough for the plaintiff 
to show that the defendant neglected a duty im- 
posed by statute for the benefit of somebody else, 
and that such person would not have been injured 
if the duty had been performed, but he must also 
show that the duty was imposed for his benefit, or 
was one which the defendant owed to him for his 
protection. (Rosse v. Railway Co., 68 Minn. 216, 
71 N. W. 20.) The plaintiff, not having brought 
himself within the class intended by the statute to 
be protected and benefited, cannot rely on its vio- 
lation as grounds for recovery, however meritori- 
ous a case he may seemingly have. The question 
is one worthy of serious legislative consideration, 
but the court cannot grant a relief, for in law there 
is none. Order reversed. 


Telegraph Company— Delay in Delivering Mes- 
sage — Damages. —In Western Union Tel. Co. 
v. McCall, decided by the Court of Appeals of 
Kansas, Northern Department, C. D., in October, 
1899, it was held that one in need of medical aid 
can recover from a telegraph company for the pain 
which he endured by reason of its negligent delay 
in delivering a message calling for such aid, and 
which he would not have suffered but for the delay 
in the arrival of the surgeon, occasioned by its 
delay in delivering the message. 

It was further held that the amount of damages 
to be awarded a person afflicted with hernia, who 
suffered longer than was necessary by reason of 
the negligent delay of a telegraph company in 
delivering a message to a doctor, when it also ap- 
pears that plaintiff sustained more or less per- 
manent injury by reason of failure to get prompt 
medical attention, lies in the sound discretion of 
the jury, and their award will not be disturbed 
where it does not appear to be the result of pas- 
sion or prejudice. The court said in part: 


It is next contended that.$1,350 was an excessive 
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award of damages for the permanent disability 
which the evidence discloses that the plaintiff suf- 
fered, and that the element of damage is likewise 
so problematical and speculative, under the evi- 
dence, that the plaintiff is not entitled to anything 
thereunder. In this position counsel assume and 
state in their brief that, eliminating the damages 
occasioned by the surgical operation, the only ele- 
ment of damage left was that occasioned by the 
permanent injury to the health of the plaintiff, and 
loss of time. Counsel overlooked the element of 
pain and suffering. They seem to forget that the 
plaintiff, by reason of the negligence of the defend- 
ant, necessarily suffered for eight hours such ex- 
cruciating agony as to result almost in his death, 
which the jury had a right to consider as an ele- 
ment of damage. Under the evidence of all the 
surgeons who testified both in behalf of the plain- 
tiff and defendant, it appears that every hour’s 
delay in such cases increases the suffering, in- 
creases the difficulty of relief, increases the neces- 
sity for a surgical operation, and largely increases 
the danger to life. Nor would the evidence of 
surgeons be necessary to convey this to a mind of 
ordinary intelligence. Strangulation occurs, in- 
terruption of circulation of blood, paralysis of the 
part of the intestine that has passed through the 
rupture, which, if permitted to continue any great 
length of time, results in the mortification of that 
part, and gangrene, disabling it from performing 
its functions. The testimony discloses that by 
reason of the delay there was a paralysis of the 
intestine to such an extent that chronic constipa- 
tion ensued, because of the failure of the intestine 
to perform its natural function after being returned 
to the body. It is true that it could not be de- 
monstrated by the evidence the amount of dam- 
ages in dollars and cents. That there is no means 
of measuring the injury, as there is of measuring 
a cord of wood or a perch of stone, there is no 
question. But that the plaintiff suffered damage in 
that regard, and that that damage was a natural 
and proximate result of the negligent act of the 
defendant, there is no room for controversy. The 
amount in such cases is necessarily left to the 
good sense and sound judgment of the jury. We 
cannot say that their finding in this respect was 
excessive. It does not appear to have been the 
result of either passion or prejudice, but they seem 
to have paid due regard to the evidence and the 
instructions of the court thereon. 


—_- > 


ARGUMENTS IN FAVOR OF A_ PERMA- 
NENT SALARIED BOARD OF REFEREES. 





HE suggestion in a recent number of the 
ALBANY Law JourNAL, that members of the 

bar should express an opinion as to a permanent 
salaried board of referees, is timely. Perhaps few 
judges or members of the bar will be especially 
interested in this question, or desire to express a 








decided opinion, other than those lawyers practic- 
ing in the New York and Brooklyn courts; the 
opinion of the judges even in those courts might 
be valuable in many respects, but it is doubtful if 
such of them as have not recently been at the bar 
can quite appreciate what the writer desires to 
make most prominent; for it must seem to a judge 
who has been trying cases assiduously day by day 
that litigations are being disposed of with expedi- 
tion. 

And here is the crying evil that with all possible 
work, sometimes work done hastily because of its 
volume and the increasing pressure of it, justice 
is denied because the doing of it is not actualiy 
done. Reference is made only to the situation in 
New York and Brooklyn; not because a like evil 
may not exist in some degrees elsewhere in the 
State, but because the writer knows something of 
the conditions here. 

No one in general practice in New York city 
during the last twenty years has failed to notice 
not only the increased volume of legal business 
naturally growing with the increase here of popu- 
lation and property, but particularly that which 
has come here with capital in corporate organiza- 
tions, “trusts” and promoted enterprises from 
the entire country; enterprises which here seek 
development and find it, and which bring in their 
train, or create here, controversies which are 
necessarily to be settled in court and in our courts. 

It is not now necessary probably to dwell too 
long upon this condition, though its importance in 
this discussion cannot be overestimated, and it is 
only appreciated by those immediately interested 
in or connected with these varied business inter- 
ests, which, in a sense, do not normally belong to 
our own people and to their interests or property, 
but which none the less flow into the channels of 
litigation in our over-burdened courts; it may be 
enough now to state the fact that our own courts 
(local courts) are doing not only the normal busi- 
ness of our own people, but the work, and that 
most difficult and intricate, which would belong to 
the courts throughout the State and the entire 
United States if only litigations were confined to 
the domicile of interested parties or the place of 
actual inception or origin of the interests involved. 
The people of New York are probably less liti- 
gious, less likely to bring their controversies to 
court, than those of many other parts of the 
country, but here large properties and large en- 
terprises are concentrated, far more, probably. 
than in any so-called metropolis in other coun- 
tries, and rights and interests as to these must be 
here adjudicated. 

Whatever the reasons, the local courts here are 
over-burdened with causes seeking settlement, and 
this condition has each year become worse, until 
it is intolerable, and amounts to a denial of jus- 
tice: a denial by the State of reasonable means of 
determining questions which can only be deter- 
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mined by a court. This has been by no means 
remedied by some increase of the judicial force in 
recent years, nor by the strenuous efforts of the 
bench to advance the opportunities of trials and to 
clear their calendars. Haste is not desired or de- 
sirable in the decision of causes, but to deny one 
an opportunity speedily to present his cause for 
decision is oftentimes destructive of his rights an. 
interests altogether; and it is equally denying jus- 
tice to force upon a citizen the alternative of aban- 
doning his rights or property, or submitting 
himself to enforced settlemetits and so-called arbi- 
tration, the unsatisfactory results of which are 
well indicated by the utter failure in practical 
effect of the much hoped for and wholly legalized 
Court of Arbitration, which now exists only as a 
shadow. 

It is an infinitesimal minority of cases where 
delay is desired or sought by the parties or their 
attorneys, however popular opinion may be to the 
contrary as to attorneys, who well know that their 
reward in most cases is in the result; and as to the 
large number oi cases where estates are involved 
and tied up, denial or delay of a trial is the cause 
of untold suffering and deprivation to dependent 
widows and minors. 

The statement that the Supreme Court of New 
York county is seven thousand cases behind, and 
is falling behind at the rate of five hundred cases 
a year, probably is a correct statement, or within 
the truth. A cause which the writer knows of was 
begun two years ago, and has been expedited in 
every way by both sides; it has been long on the 
calendar, and is now two thousand cases away 
from the last cause called; it may be reached in 
another year; by that time the memory of the wit- 
nesses will probably be worthless, and by this 
time any judgment obtained by either party has 
already become to my knowledge worthless. Now 
what is wanted by the numerous parties to these 
seven thousand cases, and the many thousands to 
come, is a trial in the first instance where they 
can produce their evidence and submit it for con- 
sideration and judgment; an adjudication by some 
authorized court is what they are entitled to, and 
in thousands of cases a single adjudication with- 
out appeal is all that is wanted. However, it can- 
not be had in a reasonable time by the courts or 
according to the means of trial as now constituted. 

The argument of necessity can be extended 
without end; it can be hinted at only here; the 
difficulty is and will be to make those see and 
understand the conditions who are interested in 
what would be considered a local matter by those 
who have other interests to subserve, but from 
whom, as legislators, the remedy must be fur- 
nished. 

I think “that a permanent salaried board of 
referees is a remedy particularly worthy of con- 
sideration,” and I believe it is to a great extent the 





| unless the referees be permanent and salaried, a 
class of judicial officers who shall be as independ 
ent in any case as a judge in the designation to try 
that case, and be equally independent of any pai 
ticular emolument as to that case. 1 do not now 
want to discuss the questions involved in so-called 
* official patronage,’ but 1 may as well express 
the opinion that this patronage is regarded with 
disfavor by the entire bar not beneficially inter 
ested in it, and that it is the cause of much em- 
barrassment to the judges; it is the cause of appre 
hension, suspicion and dissatisfaction to most 
litigants. I think the judges know little of the 
feeling of the bar on this subject, nor how unwill- 
ing the lawyers are to leave to the court the selec- 
tion of a-referee when they can themselves agree 
or are allowed to agree, upon a referee. This is 
not said by me or felt by the bar necessarily with 
any want of respect for the courts or particular 
judges, but we have seen the system degenerate so 
that in the weekly published list of referees ap- 
pointed we can readily pick out the two or three 
referees who have been agreed upon by counsel. 

But I am not so much concerned with the com 
paratively few cases of “ compulsory” references, 
though these and judicial patronage would be dis- 
posed of in any system of permanent and salaried 
referees. The remedy to be a real one should be 
such that the parties in any cause, except those 
prohibited, upon waiving a trial in court, may go 
to trial before a standing referee; without the 
selection of the particular referee by the court or 
by themselves, and without the expense of referee’s 
fees; this remedy, it seems to me, can only be 
effectual and satisfactory by the creation of a per- 
manent board or body of salaried referees. 

Such referees should be permanently appointed 
for a term or during good behavior, subject to 
removal for cause in some way to be provided, or 
by competent authority without cause, or other- 
wise, not now necessary to be discussed; that is, a 
referee would not then be appointed for a par- 
ticular case, but would hear 


such cases as are 


referred by order, in compulsory cases or upon 
consent, the case coming to the referee in rotation, 
or otherwise, as may be provided, but not now 
necessary to be discussed, except, again, the case 
should come to the particular referee as it does 
now before a judge in its order, because he is 


holding court when that case is called or is 
reached, and not by prearrangement. This con- 
dition of permanence is of the very first import- 
ance as a remedy for the evil aimed at, wholly 
apart from the advantages of a referee who has 
acquired a judicial habit of mind; for judges are 
not born, but made. That such referees should be 
salaried, and allowed no compensation but their 
salary, is equally essential for any improvement in 


the present condition. I do not think referees are 





now often influenced in-their decision by a cer- 


real remedy. It is not a remedy in my opinion | tainty of a large compensation if the decree is for 
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one side whose responsibility is beyond question; 
but I fear some are, probably more or less uncon 
sciously. A large and sure bird in the hand is 
even better to the judicial mind than the uncer- 
tainty of a poverty-stricken litigant who will be 


unable to pay, or may in desperation contest the | 


referee’s fee. 1 am confident that many referees 
are now uneasy or dissatisfied with and impatient 
of a full and fair trial unless assured of their fees 
at a rate unlimited by the statute. I am sure that 
the attorney often feels that he is risking, if not 
actually bartering away, his client's money by con 
senting “that the referee shall be paid such fee as 
he shall think proper; ”’ and I recall such a case of 
consent where a very extortionate fee was 
“ thought proper ” by the referee, and his so think 
ing was held not reviewable by the court. I need 
no more than hint at the advantage of trying a 
case before a tribunal that can in no way, however 
remote, be indirectly interested in the result. 


sO 


The fees to be paid a referee, in all their uncer 
tainty under the present practice, now stand in 
the way of the speedy trial of thousands of cases 
out of court, whether cases for a jury or not; and 


the remedy 'of this, of course, as well as against 


other evils, where the referee is paid according to 
the case or the pockets of the parties, is by the 
State providing a stated compensation for the 
referee, as it pays all other judicial officers. 

There is no question but that a position of the 
dignity and permanence of such an office would 
be acceptable to many lawyers of the best class, 
and at a salary one-half of that now provided for a 
municipal or police justice. However, whatever 
the cost is, if such facilities for the trial of its citi- 
zens suits are called for, the burden of providing 
them should be borne by the State with cheerful- 
ness. I am not at present with the 
details as to the manner of appoinment of such 
referees or their terms; the important point is that 
their office should be in a certain degree per- 
manent, and their position fixed and independent 
of the particular case or the particular parties; each 
such referee should be the hand of the court, the 
court itself pro hac vice; appointed by the court 
and removable by it; and therefore (as a sugges- 
tion) the selection of such referees should be in 
the Appellate Division in each department which, 
by custom and statute, speak for the entire Su- 
preme Court. Georce H. ADAms. 

New York, Dec., 1890. 


concerned 


>-—_——_ 


THE ADMISSIBILITY OF STATEMENTS 
MADE BY A PRISONER. 





| 


what had to be looked forward to now was the 
probable effect if the legislature should think fit 
to allow ail incriminated persons to give evidence 
on their own behalf should they desire to do so. 
But the act of parliament which is designed to 
bring about this reform—which many do not 
admit it to be—Zis not yet passed, and in the 
meantime, a case has just been heard before the 
lord chief justice and Mr. Justice Mathew (Rogers 
v. Hawker), in which the court differed from the 
view taken by the justices, and made certain re- 
marks in their judgment more particularly on the 
dicta in the case of Reg. v. Male and Cooper (17 
Cox, 689), which ought not to be lost sight of by 
those who have to administer the criminal law. 
The circumstances of the case in question are 
briefly these. An employer was charged before 
a bench of justices for unlawiully causing to be 
cruelly ill-treated and abused and tortured a cer- 
tain animal, to wit, a mare, by causing the same 
to be worked while in an unfit state, contrary to 
the provisions of 12 & 13 Vict., c. 92, s. 2. It 
appeared that his carman was stopped by a police 
constable while driving the mare, and made cer- 
tain statements to him to the effect that he was 
ordered by his master to take out the animal, and 
that his master was well aware of its condition. 
The inspector for the Royal Society for the Pre- 
vention of Cruelty to Animals was told this state- 
ment by the police constable to whom it was 
made, and the two together went down and had 
an interview with the employer. At the trial, evi- 
dence was tendered of what passed at the inter- 
view and was rejected by the justices. The 
evidence tendered was as follows: “I (the inspec- 
tor) saw the defendant. I was in uniform. I 
said to him, ‘ Is it true what your carman told the 
police that you sent the animal out and knew it 
was lame?’ to which the respondent (the em- 
ployer) replied: ‘ Yes, I sent out Yost (the car- 
man) with it.’ I had said nothing to the 
defendant as to the likelihood of proceedings.” 
The justices refused to admit the evidence be- 
cause, they said, after considering the circum- 
stances under which it was made, they came to 
the conclusion that admissions obtained in that 
manner were inadmissible, as they considered the 
position in which the respondent was placed at 
the time they were made were such as to divert 
them of that free and voluntary character essen- 
tial to their admissibility, and then quoted the 
case of Reg. v. Thompson (57 J. P. 312). That 
was a case where a man being indicted for embez- 


| zling sums of a company, C., a person in author- 


T may, perhaps, have been thought that the | 
principle which should guide those who pre- | 


side at our criminal trials as to whether they 
should or should not admit as evidence state- 
ments made by a prisoner under certain circum- 
stances was clearly and definitely settled, and that 


ity had interviews with the brothers of the 
accused, who, as well as the accused, paid back 
some part of the sum embezzled, and then C. said 


| to the brothers, “It will be a right thing for the 


accused to make a clean breast of it,” and this 
was intended to be and was told to the accused, 
who made a confession. The admissibility of the 





THE ALBANY LAW JOURNAL. 














confession being objected to, it was held that the 
confession was wrongly admitted, as it was not 
sufficiently shown to be free and voluntary. Lord 
Russell, C. J., pointed out that this case had no 
application to the one under discussion, as there 
was an inducement held out, which was not the 
case under the present circumstances. It was 
then argued on behalf of the respondent, the 
owner of the horse, that the evidence was inad- 
missible, as it came within the objections laid 
down by Cave, J., in the case of Reg. v. Male and 
Cooper (17 Cox C. C. 689), and certainly the 
headnote to that case is very wide indeed. It is 
as follows: “‘ On the arrest of a prisoner, the con- 
stable has no right to ask questions, and if the 
prisoner answers, the answers are not admissible 
in evidence against him. Ii a third party makes 
a statement which is taken down in writing and 
read over by a constable to a prisoner, neither it 
nor the conversation induced by it are admissible 
in evidence, because it is an attempt by the con- 
stable to manufacture evidence, and that he has 
no right to do.” The headnote is fully borne out 
by the judgment of Cave, J., in the report itself, 
but such a sweeping statement did not commend 
itself to Lord Russell, C. J. He said, in giving 
judgment for the appellant, “I must not be un- 
derstood to say that the observations of Cave, J., 
in Reg. v. Male, were not perfectly just and ap- 
plicable to the circumstances of the case, but if it 
is to be taken as laying down the proposition of 
law that statements made to a constable in answer 
to questions by him, not induced by any promise 
or reward or fear of punishment, are legally inad- 
missible, I disagree. It is a most valuable safe- 
guard in the case of innocent people that they 
should have an opportunity of knowing what the 
charge is that they have to meet, and answering if 
they chose.” In connection with these remarks, 
it may be as well to notice that Cave, J., in his 
judgment, did not mean to confine himself to the 
circumstances of the particular case he was then 
engaged in trying, for he is distinctly reported as 
saying: “I do not mean these remarks to apply 
to this case.” The general principle which gov- 
erns the admissibility of statements made by a 
prisoner will be found in Stephen’s Digest of the 
Law of Evidence. It is to the following effect: 
“No confession is deemed to be voluntary if it 
appears to the judge to have been caused by any 
inducement, threat, or promise proceeding from 
a person in authority and having reference to the 
charge against the accused person, whether ad- 
dressed to him directly or brought to his knowl- 
edge indirectly; and if in the opinion of the judge 
such inducement, threat, or promise gave the 
accused person reasonable grounds for supposing 
that in making a confession he would gain some 
advantage or avoid some evil in reference to the 
proceedings against him.” But, while laying 





down this principle, the learned author says that 
it is not easy to reconcile the cases on the subject. 
But applying it to the case decided by Lord Rus- 
sell, C. J., and Mathew, J., it can be seen that 
this statement was admissible. It was true it was 
made to a constable who is a person in authority, 
but though there was no caution given, no threat 
or inducement was held out in any way, the likeli- 
hood of proceedings was not mentioned, and, 
therefore, it did not comply with the principle 
laid down by Sir James Stephen so as to cause 
it to be inadmissible. Discussions have been 
raised as to whether the absence of a preliminary 
caution by the constable is fatal to the admissi- 
bility of the statement made in answer to ques- 
tions put by him, but the view that finds favor 
with the judges seems to be this. A caution is 
not necessary, though it would be wiser in all 
cases to give it, but in the absence of a caution, 
the circumstances under which the statement was 
given should be narrowly scrutinized. Cave, J., 
puts this strongly in his judgment, in Reg. v. 
Male. “It is quite right,” he says, “for a police 
constable, when he takes a person into custody, 
to charge him, because the fact of charging in- 
duces the prisoner to make a statement, but the 
prisoner should be previously cautioned, and he 
should be informed such statement may be used 
against him. The law does not allow the judge 
or jury to put questions to the prisoner in open 
court, and it would be monstrous if the law per- 
mitted a police officer to put the prisoner through 
an examination, and then produce the effects of 
that examination against him. He is not bound 
to stop a prisoner making a statement; his duty 
is to listen and report, but it is quite another mat- 
ter that he should put questions to prisoners. It 
is no business of a policeman to put questions 
which may lead a prisoner to give answers on the 
spur of the moment, thinking, perhaps, he may 
get himself out of the difficulty by telling lies.” 
This puts the case very strongly in favor of a pre- 
vious caution being given, but it must be qualified 
by the remarks of Lord Russell, C. J., quoted 
above. The inducement or threat must proceed 
from a person in authority, and these are the 
prosecutor, officers of justice having the prisoner 
in custody, magistrates, and other persons in sim- 
ilar positions. The master of the prisoner is not 
such a person in authority if the crime of which 
the person making the confession is accused was 
not committed against him. A mistress, for in- 
stance, held out an inducement to her servant 
who was accused of child murder to confess, and 
the servant thereupon made a confession. This 
was held to be a voluntary statement, because the 
mistress was not a person in authority. (Reg. v. 
Moore, 2 Den. C. C. 522). Further, even if there 
is an inducement or threat a confession is deemed 
to be voluntary if, in the opinion of the judge, it 
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is shown to have been made aiter the complete | 
removal of the impression produced by the in- | 


ducement, threat or promise which would other- 
wise have rendered it voluntary. It has been 
possible, of course, only to deal with some prin- 
cipal points affecting the subject of the admissi- 
bility of statements made by accused persons, but 
enough has been said to show how much may 
depend on the circumstances of each case, and 
the view taken of them by the judge. It will be 


interesting to note how far this principle may be 
modified, if the bill allowing all accused persons 
to make a statement on oath in the witness box 
and to be cross-examined is passed by the legis- 
lature. — Justices of the 


Peace. 
* 


LEGAL WIT AND HUMOR. 


CERTAIN solicitor called one day upon an- 
A other brother of the profession and asked 
his opinion upon a certain point of law. The law- 
yer to whom the question was addressed drew him- 
self up and said, “I generally get paid for what I 
know! ” 
his waistcoat pocket, handed it to the other, and 
coolly remarked, * Tell me all you know and give 
me the change.” 


The questioner took hali-a-crown from 


The following satirical epigram was one day sent 
across the court by a barrister to a beautiful lady: 
* Whilst petty offenses and felonies smart, 

Is there no jurisdiction for stealing one’s heart? 

You, fair one, will smile and say, ‘ Laws, I defy 
you!’ 

Assured that no peers can be summon’d to try you; 

But think not such paltry defense shall secure ye, 

For the Graces and Muses will just make a jury.” 

A prisoner being brought up to Bow street, the 
following dialogue passed between him and the 
sitting magistrate: ‘“‘ How do you live?”’ “ Pretty 
well, sir; generally a joint and pudding at dinner! ” 
“T mean, sir, how do you get your bread?” “I 
beg your sometimes at the 
baker’s and sometimes at the chandler’s shop.” 
“You may be as witty as you please, sir, but I 
mean simply to ask you how you do?” “* Toler- 
ably well, I thank your worship; I hope your wor- 
ship is well.” 


worship’s pardon; 


“Tam as much opposed to tipping as anybody,” 
said a lawyer to his client, “ but, nevertheless, 
liquor rightly used is a blessing to humanity. 
When I was ill last winter I actually believe it 
saved my life.” “ Very likely; but how does that 
prove that liquor is a blessing to humanity?” was 
the reply. 
written 


The following curious 


about a town crier: 


epigram was 
“«T heard a judge his tipstaff call, 
And say, ‘ Sir, I desire 
You go forthwith and search the hall, 
And send me in the crier.’ 








“ And search, my lord, in vain I may, 
The tipstatt gravely said; 
‘The crier cannot cry to-day, 
Because his wife is dead.’ ”’ 
Lord Mansfield, examining a _ witness, 
“ What do you know of the defendant?” 
my lord, | was up to him.” “ Up to him! What 
do you mean by that?” ‘ Mean, my lord? Why, 
| was down upon him.” ‘* Up to him, and down 
upon him. What does the fellow mean?” “ Why, 
I mean, my lord, | stagged him.” “I do not un- 
derstand your language.’ Witness: * Lord, what 
a flat you must be!” 


asked: 
* Oh, 


An old farmer, dictating his will to a lawyer, 
said: “I give and bequeath to my wife the sum of 
£100 a year. Is that writ down?” “ Yes,” said 
the lawyer; “ but she is not so old but she may 
marry again. Won't you make any change in that 
case? Most people do.” “Ay, do they? Well, 
write again, and say, if my wife marry again, I give 
and bequeath her the sum of £200 a year. That’: 
do, surely?” ‘ Why, that’s just doubling the sum 
she would have had if she had remained unmar- 
ried,” said the lawyer; “it’s generally the other 
way.” ‘Ay, I ken that,” said the farmer; “ but 
him that takes her for a wife again will need it a’.” 

Lord Ellenborough as a criminal judge was re- 
puted to delight in severity. Dining one day at 
an assize dinner, s@me one offered to help him to 
some fowl. ‘ No, I thank you,” said his lordship; 
‘I mean to ‘try’ that beef.” “If you do, my 
lord,” said a barrister, “ it will be hung beef.” 

A lawyer attempting to say a word for his client 
after the jury had found him guilty, the judge 
stopped him and said: “ Your client, sir, is both a 
knave and a fool.” “And he’s been tried by a 
court and jury of his peers,” added the lawyer. 

“3% is that that man has never 
served on a jury before,” remarked an old lawyer 
in court to a friend. “ Why?” his unprofessional 
friend inquired. “ Because he pays such close at- 
tention to the evidence,” was the reply. 


easy to see 


“Did any man ever yet make anything by op- 
posing a woman’s will?” exclaimed a miserable 
husband. ‘“ Yes; I have made a good deal of that 
sort of thing,” answered his brother Richard. 
“But, Dick,” replied the other, “ you’re a la 
and the women whose wills you oppose are always 
dead.” 


The constable and prisoner disagreed as to 
which was the best route, and, as the prisoner has 
not been heard from since, it is supposed he took 
the wrong road. 


“Do you think I shall get an honest verdict?” 
said a prisoner to his counsel. ‘‘ No,” replied the 
lawyer, “ for I see two men on the jury who object 


to hanging.” o 


Law professor: “ What constitutes burglary?” 
Student: “ There must be a breaking.’’ Law pro- 
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fessor: ‘‘ Then if a man enters a door and tal 
sovereign from your waistcoat pocket in the hall, 
would that be burglary?”’ Student: * Yes, sir; be- 
cause it would break me.” 

“What brought you to prison?” ‘ Two con- 
stables, sir.” ‘ Yes; but I mean had intemperance 
anything to do with it?” ‘ Yes, sir; they were 
both drunk.” ; 

The following epitaph was written on a lawyer: 

* He practiced virtue, pleaded for the right, 

And ran the race all men try to win; 
He lightened many an over-burden’d wight; 
And if a stranger came, he took him in.” 

When the famous Chancellor More, who pre- 
served his humor and wit to the last moment of 
his life, came to be executed on Tower Hill, the 
headsman demanded his upper garment as his fee. 
“ Ah, friend,” said he, taking off his cap, “ that, I 
think, is my upper garment.” 

Lord Mansfield, being willing to save a man that 
had stolen a watch, desired the jury to value it at 
tenpence, upon which the prosecutor cried out: 
“Tenpence! my lord; why, the very fashion of it 
cost me £5.” ‘ Oh!” said his lordship, “‘ we must 
not hang a man for fashion’s sake.” 


When Judge Jeffreys, before he was a judge, was 
pleading at the bar once, a country fellow giving 
evidence against his client pusiged the matter very 
far home on the side he swore for. Jeffreys, after 
his usual way, called to the fellow: ‘“ Hark ye, you 
fellow in the leather doublet, what have you for 
swearing?” To which the countryman smartly re- 
plied: ‘‘ Faith, sir, if you had no more for lying 
than I have for swearing, you might e’en wear a 
leather doublet, too.” 

The same Jeffreys, afterwards on the bench, 
told an old fellow with a long beard that he sup- 
posed he had a conscience as long as his beard. 
“Does your lordship,” replied the old man, 
“measure consciences by beards? If so, your 
lordship has no conscience at all.” 


A felon, who was just on the point of being 
turned off, asked the hangman if he had any mes- 
sage to send to the place where he was going. 
“T will only trouble you with a line,” replied the 
finisher of the law, placing a cord under his left 
ear. 


A solicitor brought an action against a farmer 
for having called him a rascally lawyer. An old 
farmer being a witness was asked if he heard the 
man call him a lawyer? “I did,” was the reply, 
“ Pray,” says the judge, ‘ what is your opinion of 
the import of the word?” “There can be no doubt 
of that,” replied the fellow. “ Why, good man,” 
said the judge; ‘‘ there is no dishonor in the name, 
is there?” “I know nothing about that,” an- 
swered he; “ but this I know, if any man called 
me a lawyer I’d knock him down.” ‘“ Why, sir,” 
said the judge, pointing to one of the counsel, 








“that gentleman is a lawyer, and that, and that, 
and | too am a lawyer.” “ No, no,” replied the 
fellow; “no, my lord. You are a judge, I know; 
but I’m sure you are no lawyer.” 

A solicitor brought a long bill to a lady for some 
business he had done for her. The lady (to whom 
he had once paid his addresses) grumbled at the 
charges. * Madam,” replied the lawyer, ‘I had a 
mind to convince you that my profession is lucra- 
tive, and that 1 should not have been a bad match.” 

A noted thief who was tried many years ago for 
purloining a parcel out of the mail coach, being 
found guilty, observed, on sentence of transporta- 
tion for seven years being passed on him: “ It mat- 
ters not, it is high time I should return to my 
estate at Botany; I dare say there has been a 
pretty game carried on since I left.” 

When Whitfield first went to America, observ- 
ing during his voyage the dissolute manners of the 
crew, he invited them to one of his pious declam- 
ations, and took occasion to reprehend them for 
their loose manner of living. ‘ You will cer- 
tainly,’ says he, “ go to hell. Perhaps you may 
think I will be an advocate for you; but, believe 
me, I will tell of all your wicked actions.” Upon 
this one of the sailors, turning to his messmate, 
observed: “‘ Aye, Jack, that’s just the way at the 
Old Bailey; the greatest rogue always turns king’s 
evidence.” 

Jack Ketch, being asked on what ground he 
claimed the clothes of those he hanged, answered: 
“ As their executor.” 


A house once occupied by a lawyer was after his 
death converted into a blacksmith’s shop, where- 
upon a gentleman wrote upon its door the follow- 
ing lines: 

“ This house a lawyer once enjoy’d 
A smith does now possess; 
How naturally the iron age 
Succeeds the age of brass!” 


A solicitor, presenting a copy of a writ to an 
auctioneer, apologized, saying he hoped the other 
would not be offended, as he was merely perform- 
ing an unpleasant duty of his profession. “ Cer- 
tainly not,” said the auctioneer; “ you must attend 
to the duties of your profession, and so must I to 
mine,” and, so saying, he knocked him down. — 
Law Times. 


TORTURE IN JUDICIAL PROCEEDINGS. 


ORTURE as a means of discovery in judicial 
proceedings has apparently not yet been ex- 
pelled from the practical administration of the law 
in Austro-Hungary. But it is satisfactory to notice 
the reprobation with which the superior tribunals 
in that empire regard the offense. In the case to 
which we refer, the perpetrators of this outrage on 
justice are said to have been a district judge, a 
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local judge, an official accountant, and a notary, 
and sentences ranging from four months’ impris- 
onment to three and a half years’ penal servitude 
have been passed on these miscreants, in propor- 
tion to their respective shares in the crime. The 
elimination of torture from a judicial system in 
which it has once succeeded in engrafting itself 
has always been found a difficult task. Nothing 
could have been more excellent than the theory of 
our own law on the subject for centuries before the 
rack and the pillory had passed out of use. The 
famous provision in Magna Charta that no free- 
man should be destroyed in any way except by the 
judgment of his peers or by the law of the land, 
was interpreted by Coke (2 Inst. 48 [b]) as mean- 
ing that no man should be “ forejudged of life or 
limb or put to torture or death;” and in a later 
portion of the same treatise (3 Inst. 35) he said: 
“As there is no law to warrant tortures in this 
land, neither can they be justified by prescription 
being so lately brought in.” Yet, on the trial of 
Lord Essex and Lord Southampton we find Coke 
complacently speaking of the royal clemency in 
not subjecting the prisoners to the rack. We know 
that Peacham was examined by Bacon “ before 
torture, in torture, and after torture,” and that in 
spite of the prohibition by the Bill of Rights of 
“cruel and unusual punishments,” the peine forte 
et dure survived in England and Ireland until well 
on in the eighteenth century, while the pillory was 
not wholly abolished till 1837.— Law Journal 
(London). 


WILL 


REVOCATION — REVIVAL. 
New York Court oF APPEALS. 
Decided November 21, 1899. 


In THE MATTER OF THE PROBATE OF THE ALLEGED 
Last WILL AND TESTAMENT OF JONAS STICK- 
NEY, DECEASED. 


A will, that is revoked by a subsequent one which 
is destroyed by the testator, is not revived by 
his declaration, made to others than the sub- 
scribing witnesses, that he desires his first will 
to stand, where the persons to whom such 
declaration is made do not subscribe as wit- 
nesses to the will. In order to revive the 
former will it must be republished in the pres- 
ence of its attesting witnesses. 

Appeal from an order of the Appellate Division 
in the Fourth Department reversing a decree of 
the Surrogate’s Court of the county of Genesee, 
directing it to enter a decree refusing to admit to 
probate the will of Jonas Stickney, deceased, and 
revoking the letters testamentary issued to Wil- 
liam A. Bullard as executor, and from a judgment 
entered in pursuance thereof. 


Charles F. Tabor for appellant; Frank W. Bal- 
lard for respondent. 





Martin, J.— The only question presented for 
review by this court is whether a will that is re- 
voked by a subsequent one, which is destroyed by 
the testator, is revived by his declaration that he 
desires his first will to stand, made to others than 
the subscribing witnesses, and where the persons 
to whom such declaration was made do not sub- 
scribe as witnesses to the will. 

Who may make a will, how it shall be executed, 
how revoked, and, after revocation, how revived, 
are controlled by the statutes of the State (2 R. S., 
ch, 6, tit. 1). To constitute a valid will it must be 
subscribed at the end by the testator, in the pres- 
ence of or acknowledged to have been so sub- 
scribed to at least two attesting witnesses, be 
declared to be his last will and testament, and be 
subscribed by each witness at the request of the 
testator (sec. 40). A will may be revoked by an- 
other will or by a writing declaring such revoca- 
tion, executed with the same formalities as are 
required for the execution of a will, or by being 
destroyed for the purpose of revoking it by the 
testator, or by another in his presence and with his 
consent; but, where done by another, the consent 
and destruction must be proved by at least two 
witnesses (sec. 42). If a second will is made its 
revocation will not revive the first unless it ap- 
pears by the terms of the revocation that it was 
the testator’s intention to revive and give effect to 
the first, or unless, after such destruction, he shall 
duly republish his first will (sec. 53). 

Obviously, the first sentence of section 53 re- 
lates only to the revocation in writing provided for 
by section 42, and, therefore, to revive a first will 
under that provision, a writing executed with the 
same formalities as are required for the execution 
of a will must exist, in which the testator, in ex- 
press terms, declares his intention to revive and 
give effect to such former will. The second sen- 
tence of section 53 provides the only other method 
of reviving a prior will where it has been revoked 
by a second, which has been destroyed, and re- 
quires that where the revocation of the second has 
been by its destruction, the first will must be re- 
published by the testator. Therefore, the precise 
question to be determined is whether the declar- 
ation of the testator to persons who were not wit- 
nesses to his will was a republication thereof 
within the provisions of this statute. 

In determining the meaning of the statute as to 
the republication of a will which has been revoked, 
it is proper to first consider the requirements of 
the statute in regard to the publication of a will. 
To render the execution of a will effectual, the 
testator must declare the instrument to be his last 
will and testament in the presence of at least two 
subscribing witnesses. It is manifest that such a 
declaration by the testator to two or even more 
witnesses who did not subscribe or attest the will 
would not be a sufficient publication of it under the 
statute. The publication must be in the form of a 
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declaration or other communication to the attest- 
ing witnesses. 

With a clear understanding of the requirements 
necessary to the proper publication of a will, we 
are to interpret the provision of the statute relating 
to the republication of such an instrument. Is it to 
be supposed, after all these formalities and safe- 
guards have been provided by statute as to the 
publication of a will, that a will which has been 
revoked, so that it is not a will at all, can be re- 
vived with less formality or with less of a different 
kind of proof than would be required to establish 
its first publication? We think not. 

To publish a will certain requirements must be 
observed which are plainly pointed out in the stat- 
ute, and when an inoperative and thus invalid will 
is required to be republished before it becomes 
effective we think the same formalities as to its 
publication must be observed. So far as its publi- 
cation is concerned, a revoked will is as if it had 
never been published. If this will had been exe- 
cuted, but not published, it would hardly be 
claimed that its publication could be established 
by proof of the testator’s declarations to others 
than the witnesses who subscribed it. We see no 
reason why the requirements applicable to the 
publication of a will should not equally apply to its 
republication. Any other rule would be in con- 
flict with the obvious spirit and purpose of the 
statute, and would destroy the safeguards against 
fraud and improvidence by which the making and 
publication of wills have been so carefully guarded. 

We are of the opinion that it was the intent of 
the legislature by this statute to require the same 
formalities and the same proof to establish a re- 
publication of a will as are plainly required to es- 
tablish its original publication, and, hence, that a 
will which has been revoked can be revived only 
by its republication in the presence of its attesting 
witnesses. 

No farther discussion of this question seems 
necessary in view of the very satisfactory opinion 
of Judge Follett delivered in the court below, 
where all the authorities bearing upon the ques- 
tion are cited and examined. 

The judgment and order should be affirmed, with 
costs. 

All concur except O’Brien, J., not voting, and 
Harcut, J., dissenting. 

Judgment and order affirmed. 


——————_—<> — 


LEGAL POSITION OF WAR CORRE- 
SPONDENTS. 


ECENT events in the Transvaal have invested 
with considerable importance the question of 

the position of war correspondents from the stand- 
point of international law. There is comparatively 
little doubt as to the status of a war correspondent 
who adheres strictly to the réle of a non-combatant. 
It is defined with sufficient accuracy in the thir- 





teenth article of the regulations under the “ Con- 
vention with respect to the Laws and Customs of 
War on Land,” adopted by a number of the pow- 
ers at the recent Hague conference. The article is 
in the following terms: 

“Individuals who follow an army without di- 
rectly belonging to it, such a newspaper corre- 
spondents and reporters, sutlers, contractors who 
fall into the enemy’s hands, and whom the latter 
think fit to detain, have a right to be treated as 
prisoners of war, provided they can produce a cer- 
tificate from the military authorities they were 
accompanying.” 

In practice probably any trustworthy means of 
identification would be accepted. But suppose that 
not merely in self-defense, but actively, of his own 
initiative, a war correspondent converts himself 
into a combatant. What is his international stand- 
ing then? On this point there is, apparently, an 
entire lack of direct authority. But if we take as 
an analogy the case of such guerilla troopers as 
carry On war against a public enemy without being 
recognized by the State for which they fight, the 
theoretical conclusion which suggests itself is 
somewhat startling. International jurists seem to 
agree that the seizure of property by such forces, 
in the furtherance of hostilities, is not a belligerent 
act sanctioned by the law of nations, but robbery; 
and that the killing of an enemy by them, other- 
wise than in self-defense, is murder, and not an act 
of war. Reference may be made in this connection 
to the treatment meted out to the guerilla bands 
in Spain during the Peninsular War, and in Mex- 
ico during the struggle of that republic with the 
United States. Technically a war correspondent 
participating in actual offensive hostilities would 
appear not to stand in a better position. But, hap- 
pily, international praetice is frequently in advance 
of international theory, and there need be little 
apprehension as to the safety of any war corre- 
spondents captured under such circumstances as 
befell Mr. Winston Churchill last week. — Law 
Journal (London). 


———_—.@ 


Legal Hotes. 

Mr. F. S. Key Smith, librarian, and Mr. S. 
Duncan Bradley, assistant librarian of the Bar 
Association of the District of Columbia, have re- 
signed, and will enter upon the active practice of 
the law. 


The combined salaries of the judges of the High 
Court of Justice and the Court of Appeal of Great 
Britain for the year 1899 are returned in the annual 
account required in the Supreme Court of Judi- 
cature Act, 1875, at close upon $750,000. This in- 
cludes $30,000 for the lord chancellor’s judicial 
emolument, but does not include $125,000 for retir- 
ing annuities for judges, which brings up the sum 
paid in salaries and annuities of judges to $874,860. 
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The annual report of Postmaster-General Smith 
calls attention to the abuses that have sprung up 
because of the granting by congress of the privi- 
lege of sending second-class mail matter at pound 
rates. Had paper-covered books issued as alleged 
periodicals, so-called trade journals and other ad- 
vertising papers paid postage even equal in amount 
to the cost of their transportation, the department 
would have had a surplus last year of $5,733,836, 
instead of being obliged to report a deficit of 
$6,610,777. At the second session of the fifty-fifth 
congress Chairman Loud, of the committee on 
post-offices and post-roads, introduced a bill which 
would have done away with these abuses, but it 
failed to become a law. The necessity of legisla- 
tion of this kind is imperative. 


Peter the Great was once very neatly caught in 
a trap by a jester attached to the court. The jester 
was noted for his cleverness in getting himself and 
his friends out of difficulties. It happened that one 
day a cousin of his had incurred the czar’s dis- 
pleasure and was about to be executed. The jester 
therefore presented himself before his imperial 
master to beg for a reprieve. On seeing him ap- 
proach, the czar, divining his errand, cried: “ It is 
no good to come here; I swear I will not grant 
what you are going to ask.” Immediately the 
jester went down on his knees, saying: “ I beseech 
your imperial highness to put that scamp cousin of 
mine to death.” The czar, thus caught in his own 
trap, could only laugh and pardon the condemned 
man. — Columbian. © 


The death of the venerable James M. Smith, of 
Buffalo, which occurred on Monday last, has de- 
prived the bar of Western New York of one of its 
most distinguished members, says the New York 
Sun. He was best known to the public by his 
service for upward of fourteen years (1873-1887) 
on the bench of the Superior Court of Buffalo. 
That tribunal, like the former City Court of Brook- 
lyn and the Superior Court and Court of Common 
Pleas in this city, became merged in the Supreme 
Court by the operation of the new Constitution of 
1894. Judge Smith was born in Vermont in 1816, 
came to St. Lawrence county in 1824, where he 
obtained the greater part of his education, studied 
law chiefly at Albany, where he was admitted to 
the bar in 1837. and in the following year went to 
Buffalo, which was still suffering severely from the 
effects of the commercial panic of 1836. His sub- 
sequent career there is the story of the successful 
lawyer of high character and exceptional profes- 
sional and business sagacity. Judge Smith was at 
one time a partner of the late John Ganson, of 
whom we were once told by a judge of the Court 
of Appeals that he never spoke longer than twenty 
minutes in an argument before that tribunal — yet 
few lawyers were more successful there in his time. 








English Dotes. 


Sir James Parker Deane, Q. C., has just com- 
pleted sixty-two years’ connection with the law, 
having entered as a student at the Inner Temple 
on November 8, 1837. He completed his eighty- 
seventh year in June last. 





On Monday, says the Globe, when Mr, Justice 
Bucknill pronounced the capital sentence for the 
first time in his judicial career on a woman con- 
victed of an illegal operation, the judge, whose 
voice was very shaky from the first words of the 
sentence, entirely broke down at the end, and burst 
into tears. The scene, especially after the pathetic 
appeal for mercy for the sake of her children, was 
almost without parallel in the annals of trials. 
Even the leading counsel were obliged to use little 
subterfuges to hide their emotion. 


The married woman, as we have more than once 
pointed out, is the spoiled child of the legislature, 
and, contrary to the popular opinion, has valuable 
privileges which no other adult person possesses. 
Yet, as a case decided on Tuesday by Mr. Justice 
Stirling shows, there are. definite limits to the im- 
munity from the ordinary process of law which she 
sometimes successfully claims. A married woman 
had failed to pay into court a sum which, as the 
legal personal representative of a deceased person, 
she had got into her possession, and the question 
was whether a writ of attachment would issue 
against her for non-compliance with the order of 
the court. It was contended that the order could 
not be enforced by attachment, because there is no 
power under the Debtors’ Act to commit a mar- 
ried woman to prison for default in respect of a 
judgment recovered against her at law. The 
learned judge, however, pointed out that the Mar- 
ried Women’s Property Act, 1882, enables a mar- 
ried woman to accept the office of trustee, execu- 
trix, or administratrix without the consent of her 
husband. As executrix she had a sum of money in 
her hands which it was her duty to keep distinct 
from her separate estate. There are authorities 
that attachment may in a proper case issue against 
a married woman; and therefore Mr. Justice Stir- 
ling came to the salutary decision that the writ 
could be issued against her for non-performance 
of the duty which the acceptance of an office of 
trust imposed on her. — Law Journal (London). 


A case of a somewhat unusual character was 
tried last week at the Leicester Assizes, says the 
Solicitors’ Journal. The indictment was for man- 
slaughter, and it was proved that the prisoner had 
committed a violent assault upon his wife when she 
Subse- 
child was born, which was perfectly 
sound and healthy except for the severe bruises it 
had received before birth at the hands of its father. 
The child lived for a few days, but then died from 


was in an advanced state of pregnancy. 
quently a 
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the effects of these bruises. Now, it seems well 
established in law that before birth a child is not 
a person who can be the subject of murder or man- 
slaughter. If, then, any one strikes a woman and 
kills an unborn child, and the child is born dead, 
he can be convicted of no more serious crime than 
an assault upon the woman. Lord Hale was of 
opinion that, even if the child were born alive, and 
afterwards died in consequence of blows given to 
the mother before the birth, the man who struck 
the blows was not guilty of homicide. This opin- 
ion has not, however, been followed by other high 
authorities, and it seems now to be settled beyond 
further question that such a person may be con- 
victed of murder. In the case of Rex v. Senior 
(1 Mood. 346) the prisoner practiced midwifery, 
but being quite ignorant of the art, he injured the 
child of a woman he was delivering in such a man- 
ner that the child died some time after birth. The 
prisoner indicted and convicted of man- 
slaughter, and upon a case reserved, the judges 
unanimously decided that the conviction was right. 
Here the death was not caused by a criminal act, 
and so the indictment was rightly for manslaughter 
only. In Rex v. West (2 C. & K. 754) the prisoner 
was indicted for murder. She did an act with the 
view of procuring abortion. In consequence of the 
act the child was born alive, but subsequently died, 
and Maule, J., told the jury that these facts consti- 
tuted murder. In this case the death was caused 
by a felonious act, therefore the crime was mur- 
der, and not merely manslaughter. In the recent 
case, therefore, the prisoner might clearly have 
been indicted on the more serious charge, and the 
evidence upon which he was convicted of man- 
slaughter was sufficient in law to support an indict- 
ment for murder. He was, however, indicted and 
convicted only for manslaughter. This was 
doubt judicious from a practical point of view, for 
public opinion is now strongly opposed to convic- 
tions for constructive murder. 


was 


no 


Legal Laughs. 





Sir Edward Russell’s new book, “ That Reminds 
Me.” contains a number of legal stories, all of 
which have been told before, but some of which 
deserve to be repeated, the Law Journal 
(London). One of the best is told as follows: 
“There was once a Sergeant Channell, who for 
some reason was at fault somehow about his h’s. 
One day before Mr. Justice Creswell, a sometime 
sayer of sly and acrid things, a ship case was 
being tried, and Sergeant Channell was on one 
side and Sir Frederick Thesiger on the other. 
Every time the former mentioned the vessel he 
called it the Ellen: every time the other counsel 
mentioned her he called her the Helen. At last 


says 


the judge with quaint gravity said: ‘Stop! What 





was the name of the ship? I have it on my notes 
the Ellen and the Helen; which is it?”’ The bar 
grinned. ‘Oh, my Iud,’ said Thesiger, in his 
blandest and most fastidious manner, ‘ the ship was 
christened the Helen, but she lost her ‘h’ in the 
chops of the Channell.’” 

Sir Algernon West, in his Recollections just is- 
sued, tells the following stories of Lord Westbury: 
“On his becoming solicitor-general in Lord Pal- 
merston’s government, he was called upon by the 
committee of the Conservative Club to resign his 
membership. Before obeying he presented him- 
He had a small and, if 
I may use the expression, a mincing or finicking 
voice. Some one at the end of the room called 
out: ‘Speak up!’ ‘I should have thought,’ he 
said, ‘that the ears of any one in this committee 
were long enough to have heard me.’ A deputa- 
tion came to see him as attorney-general, and, hav- 
ing heard his advice, their spokesman said they 
would like to retire to make up their minds. He 
* Certainly, this and 


self and addressed them. 


replied: retire from room, 


| when you. have made «» what you are pleased to 








call your minds you wi] retrvrn, but you will not 


me here.’ When the horses in his carriage 
bolted, he 


something 


find 
shouted to his coachman, ‘ Drive into 


cheap.’ ” 


> 


Hew Books and New Editions. 

Curiosities of Law and Lawyers. By Croake 
James. New York: Funk & Wagnall’s Com- 
pany, 1899. 

A very terse and playful description of this work 
is contained in the author’s preface, in which he 
“On lately retiring, after half a century’s 
practice of the law, my companions, in grand 
divan assembled, bound me over to complete for 
their use a repertory of good things relating to 
our common profession, which I had long been 
preparing, and of which they had read and heard 
‘These presents’ contain this fond me- 
There are many favorite 
sayings, standard illustrations, golden sentences, 
exploits of legal heroes, jests, explanations of curi- 
ous and memorable doctrines and incidents, which 
make up the ‘ natural history’ of the lawyer tribe. 
I have with great care selected and assorted these, 
and trust they will be found to amuse, if not to 
edify, lawyers, as well as their numerous clients.” 

Pages of description could hardly improve upon 
this. The author makes no particular claim to 
originality, but he has rather attempted an olla 
podrida, to be partaken of at odd times and under 
no circumstances digested at one sitting. Mr. 
James has shown good taste and discrimination in 
his selections. There is not much instruction, but 
a great deal of entertainment in the volume, which 
ought to be a welcome addition to any library, par- 
ticularly a lawyer’s. 


Says: 


snatches. 


morial of departed joys. 








